IN THE SUPREME COURT OF FLORIDA
JUNE TERM, A.D, 1939
EN BANC

JOHN GILBERT,
Plaintiff in Error

V.
BREVARD COUNTY
L. R. Highfill, et al.,
as the School Board; and
DAMON HUTZLER, Secretary
and County Superintendent
of Pyblic Instruction for
Brevard County, Florida,
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Defendants in Epror

Opinlon filed July 25, 1939

A Wrlt of Epror from the Circuit Court for Brevard County, M, B,
Snith, Jydge.

S. D, McGill, McGill and Mc@ill, Thurgood Marshall, Willianm H,
Harwick and Wn. S, Robinson, for Plaintiff in Epror *

?

Leonard B, Newnan, for Defendants in Error,

CHAPMAN, J.

On tho 24th day of May, 1938, rclator filed in the Cirdult
Court of Brevard County, Floridn, his pctition for an alternative
writ of mandamus directed to the Board of Public Instruction and
the Superintcndent of Public Instruction of Brevard County, Florida.
It was nade to appear thereby that the petitioner was a qualified
teacher and a member of the colorecd racc and for olevqn years had
taught in the public schools of sald county and at the time of‘filing
the petition was teaching under a sccond grade cortific&to as
principal of the Cocoa Junior High School, a colored schdol, and was
supported by taxation., It was allegod that the respopdént§ had
adopted and were enforcing a schedule of salaries pald to teachers
in Brevard County whe reby Negro teachers received a baeic‘salafy“
of $20.00; ench unit value $2.00, ninimun $50.00, and that white
teachers received a basic salary of $50,00; cach unit value ¢3.00,
mininum $100.00, and that these differentials are based Bdlelytop‘
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race and color. A copy of the purported salary schedules of Brevard

County 1is attached to and by appropriate language nade a part of
the petition,

The prayer of the petition is, viz:

"Wherefore, your relator prays, that a writ of nmandamus
issuc to Damon Hytzler, Secretary of sald Board and
Superintendent of Public Instruction of Brevard County,
Florida; L. R, Highfill, J. D, Pepper and W. J. Crecl as
nenbers of the Board of Pyblic Instruction of Brevard . .
County, Florida, at their office in Titusville, Florida, -
requiring the sald respondents to adopt and establish
salary schedules for teachers in Brevard County, Florida,
without dlstlinction or discrimination on account. of

color of teacher or as to school taught and further,
ordering and requiring such other and further relief
and protection to relator in the promises as . justice
nay require,." B

An Order was entered by the lowor court denying the applicatiéh for
an alternative writ of mandamus and nede cortain rocitals in the
order which arec pertinent and material to a decislon of the cade

at bar. The ordor recites:

"This cause care on to be heard upon application of
petitloncr for Alternative Writ of Mandarnus in which -
the pefitloner seeks to conpel the respondent School
Board 'To adopt and establish salary schedules in
Brevard County, F}orlda, without distinction or:
discrimination---'. The statute undor which joachers
are enployed by the Board, directs the Board ‘To. = |
enploy teachers for cvery school in the county and to:
contract with and pay the same for their services,---t
The constitution provides that the Board shall eéstablish
and maintain 'A uniform system of public instruction=---f,
I do not find any law which requircs the Board To
establish salary schedules', The statute scens to con-
template individual contracts with teachers, and the
constltutional provision for uniformnity provides for the
accomplishment of a result and not the details of the
neans by which the samc shall be accompliched. It 1s,
there fore; ORDERED, ADJUDGED AND DECREED, That said
appllcation for Alternative Writ be, and the same is,
hereby deniled,"

From the order denying the alternative writ of nmandanus
a wrlt of error was taken and the denial thercof 1s assigned as
error in this Court.

Section I of Apticle XII of the Constitution of Florida
makes 1t a duty of the Leglslature of Florida to provide for a
uniform system of public free schools and to provide for the liberal

1aintenance of the same, Section 12 of Article XII of the Coneti-
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tution provides that white and colored children shall not bé taught
in the same school but impartial provisions shall bo made for both,

Section 493 C. G, L. provides for the establishment and
naintenance of a uniform system of public instruotion froce to éll
youths residing in Florida between the ages of six nnd twenty=-one
years, The Board of Pybllic Instruction of eanch County of Florida
are charged with many constitutlcnal and statutory duties. Sub-
section 6 of Section 561 C.G.L. not only directs but makes it a
duty of the Board to employ teachers for every school in the county
and to contract with and pay the same for their ecrvices. It will
be observed that the law does not fix the monthly sums to be
pald teachers but makes 1t a duty of the Board to contract with and
pay teachers. The amount to be pald by teachers 1s left to the
business Jgrnent and sound discretion of the nenbers of the Board.
It is reansonable to assume that gomc teachers are botter prepared
by cducation and otherwise qualified to teach than others and for
this and other reasons the Legislaturc clothed nenbors constiltuting
the Boards of Public Instruction with broad powers 80 as to enable
then to contract with the very best tcachers obtainable
for the funds at their disposal. It would be absurd to say that
teachers of certain qualifications should receive the sane nonthly
payments for scrvices rendered when the members of a Board are
acquainted or familliar with the preparation, scholastic attain=-
ments, natural talents and many of the different and material
characteristics naking the qualifications of a toacher, and these
attributes are considercd when entering into contracts with
teachers and stipulating for their nonthly paynent se

We have not been supplied with citation of authorities
to the effcect that the Board of Public Instruction of BrGVQrd: o
County hnd the constitutlonal or statutory power or authority tb
adopt the salary schedule made a part of the petif15n. This Court
has no power in a mandanus procceding to control the discretlonary

authority conferred by statute on tho respondents héfe.'It is. . .
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the duty of the realtor to show that he has a clear legal right to
the performance by the respondents of the particular duty‘in'
question, See State v, Florida Enst Coast R. Co., 69 Fla, 165,
67 So. 906; Merchants! Broon Co. v. Butler, 70 Fla, 397, 70 So. 383;
Leathernman v. Schwab, 98 Fla. 885, 124 So. 459; State v._Grder,‘“
88 Flo. 249, 102 So. 739, 37 A. L. R. 1298; Welch V. Syato, &5 Fla.
264, 95 So. 7515 Myers v. State, &1 Flais 32, &7 So. #03 Johne v.
County Com'rs., 28 Fla. 626, 10 So., 96; Davis v. Crawford, 96 Fla.
438, 116 so. 41; State v. Atlantic Const .Linc R, Co., 53 Fia. 650,
44 so, 213, 13 L.R.A. (N.S.) 320, 12 Ann. Cas. 359; State v, Amos.
100 Flae. 1335, 131 So, 122, Lo

We fully agrec with counsel for relator and the aﬁthofities
clted in their brief on the question of discriminathn‘ahd.ahéequal
protectlon of the law as quarantced by the 14th Amcndmont‘to‘ihé S
Constitution of the United States. We do not think that either of
these questions 1is prescnted by this record.

This proceeding is in nandanus, and the spccific relicf
sought should be prayed for and the prayer nust be suppoffed by allega-
tions legally sufficient to show that the particular. Act sought to beo
enforced 1s a legal duty of the respondents, and that:thefre}ﬁtor
has no other remedy and has a right to requlre the 1egalﬁdut§ as
allegod, to be enforced by nendanus. '

If it 1s the duty of respondents to "adopt and oatﬁblish
salary schedules," such duty involves adninistrative discretion to
be legally performed; and if the duty be 11llegnlly performod of
record, the cancellation of such rocord nmay be onforoed in appropriate
Judlicial proceedings,

Even 1f 1t were sufficlently alleged that 1t is a legal
duty of respondents to "adopt and establish salary schedules fori
teachers in Brevard County, Florida", which relator had a right to
enforce, and that he had no other rernedy than nendamus, it is not
praycd that respondents be required to cancel and annual present

tchedule on the ground of alleged illegality,
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Carcful consideration has been given to the record,
briefs and authorities cited by counsel for the respsctive parties,
and after hearing oral argument at the bar of this Court, we are

of the opinion that no errors appcar in the record and the order

appealed fron should be and 1s hereby affirmed.

TERRELL, C. J., andWHITFIELD, BROWN, BUFORD AND THOMAS JJ.,concur.




IN THE SUPREME COURT OF FLORIDA
JUNE TERM, A. D. 1939

EN BANC
*
JOIN GILBERT, "
Plaintiff in Error
) Lol £: %] "
L. R, HIGHFILL, et al, us
the Sohool Board; and DAMON *

HUTZIER, Seoretary and County
Superintendent of Public
Instruetion for Brevard County,

¥lorida,
Defendanss in Error *

i@ @JYTE P. MoCORD, Clerk of the Supreme Court orf the State
of Flo;ida,'do‘ﬁéreby ocertify that the foregoing pages nuubered One
(1) tq — " inclusive, constitute a true copy of the transeript
of resord of the pleadings and all of the proceedings had in the
Suprqme Court o:‘Florida in that certain cause wherein John Gilbert
was'jlainti:r,;n error and L. R. Highfill, et al,, as the School
Board; and Démon Mutzler, Secretary and County Superintendent of
Publio ;natruétion for Brevard County, Florida, were defendants in

errar, .on Writ of error from the Supreme Court of Florida to the

w,Oiroﬁit.Gourt in and for Brevard Gounty, Florida, and a true and

" sorrect oopycqf thq Transeript of the proceedings and pleadings filed

'1ngthé‘3uprema Court of Floride by solicitors for plaintiffs in error

%o perfeet. thelr appeal from the Supfome Court of Florida to the

Supréhﬁ Ubu:t of the United Stutes; as all of sald pleadings appear
on file in my office as Clerik of the Supreme Court of Florida,

WITNESS my hand and the seul of tie Supreme Court of Floridas
at Tallehassee, Florida, the Capltnl of the Stute, this 4th day of
December, A. D. 1939,

Clerk of the Suprome CourE
of Florida




