IN THE SUPREME COURT OF FLORIDA,

JUNE TERM, A.D. 1939,

JOHN GILBERT, *
‘ Plaintiff in Error *
v ‘ *
L. R, HIGHFILL, et al., * BREVARD COUNTY
as the School Board; and )
DAMON HUTZLER, S8ecretary x
and County Superintendent
of Public Instruction for *

Brevard County, Florida,

Defendants in Irror N

PETITION FOR REHFARING

COMES NOW the petitioner in the above entitled cause by his un-
dersigned attdrnpys, and moves the Court to Teconsider the transcript
of the record in‘this cause now before the Court on writ of error,
taken to this sourt, to ascertain ir unything contained in sald trans-
eript wasg overlooked by the court or not fully consldered, in view
of the importance of the legul question involved in thig cause, und
to vacate and set aside the Judgment leretorore entored in this cuause

upon the rollowiqg grounds to-wit:

1. Beoause thls court recognivesy the brinciple of law urged
by petitioner on the question or discrimination und the equal pro-
tection or the‘law 88 guaranteed by the Fourteenth Amendment to the
Gonstitution of the United States, yet it denies thut u discriming-
tion asainst‘the‘petitioner and others of hig rHee hus been made to

appear in this case, Parugraph IX of the petition follows:

"Thevdirferentials in guiqd sulary schedule in the
bayment of teacherst? sularies und the payment to
petitioner and others of his race, of salaries

less than those pald to white teuchdrs with identicul
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qualifications, experience and performing
essentlally the same duties, are based solely
. 2n_the ground of the race or color of poti-

Yloner and the establishment and enforcement
. of the said salary schedule is unlawful and
_tarbitrary and in violation of the Constitution
andlLawa of the State of Florida, and denies
to petitioner and others of his race the equal
proteotion of the laws guaranteed by the
lFonrteentn Amendment to the Constitution of the

 United States,."

It would appear that the ullegations of fuct in this paragraph,
like the other bparagraphs of this retition, have been admitted or
rather muat be admitted for the burpose of this case, We are aware
that raoial disorimination such as 1s urged here must be proved or
admitted and in this case, although 1t was not broved, it was admit-
th, there- being no appearance and the Court based its Judgment ,
denying the pqtitioner's rellef, upon the petition alone, We have
shown that the atatutory provisions of this state and the constitu-
tion of the same, under which the Bourd of Publioc Instruction employs
teaohers ot the publioc achools, do not diseriminate ugalnst persons
on agoount of their race or color and they do not authorize the Boarqd
of Public Instruction to make the disorimination in bayment of sa-
laries that they do. The statutesand coustitution under which they
aot are valid but ‘Bhe question insisted upon here is that the action
of respondent in making these difrerentiunls in the payment of gala-
ries, based solely upon Tuce or color, is in violation of the
Constitution orf the United States and the disorimination shown by
this record is not to be found in the statutesbut it is an aotual
disorimination nevertheless » by stute officers and in such cases the
disorimination is as much in violution of the Fourteentlh Amendment
as 1f it were written in tue wtatutes,



MeeeoSuch an aotual discriminstion is as

potential in creating a denial of .equallty

of rights as a discrimination made by law,.

But such an actual dlscrimination 1s not

persumed, It must be proved or admittedesss”

Tarrence v. Fla., 188 U.S, 520, 23 S. Ct., 402
47 L. Ed. 572 (1902). :
WIFRTFORE, your petitinner moves this Honorable Court to
reoconsider ite Judement horein, affirming the Judgment of the ocourt

below in this cause, and to vnoate the same as provided by law.

AND YOUR PETITIONFR WILL EVER PRAY.

8. D. MoGILL

MoGILL & MoGILL
THURGOOD MARSHALL
WILLIAM H. HARWICK

By, S, D, MoeGill
AtTorneys for Plalntiff
in Error
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1% TI'H SUTRTME COURT OF FLORIDA,

JUNE TYRM, A.D. 1939

EN BANC .
TN GILARIRT, *
Pleintiff in srror ¥
v. * ‘
L. R. HIGHFILL, et ala, * S '
as the School doard; and BREVARD ‘GCUNTY '
NDAMN HUIZLFR, Searetary * ' .
nnd County Superintendent ‘ e =
of Tublie Instruction for -
Brevard County, ilorida,
”*
Defendents in Error
*

Opirion filed July 25, 1¢39

A Trit of Jrror from the Circutt Court for Brevard Cbunty. M.B ‘Bmith. Judge.

$,D. Me0i1l, MeGill & MeGill, Thurgood Marshall, William Tl. Harwiek and Wm, 8,
Robinson, for llulntlff in Error;

Leonard B. Newman, for Defendante in Lrror, e .

CHAFVAN, T. J T

On the 24th day of ¥ey, 180n, relator filed in thé‘cirnuitmcouft of .
Rrevard County, "Lortda. his petition for an alternat!ve writ of nandamu- ai-
rected to the Board of Tublic Instruction and the uperintendent of Publio
Instruction of Brevard County, Florida. -It was made to’ appear thereby that the
petitioner was & aualified teacher sand a rember of the colored r&ce md for
eleven years had tausht in the public sehools of said county and at the time of
riling the vetition was teaching under s second prade cortifioatc us principal
A’ the Cocos Tinior High Sehool, a colored school, ﬁnd was suﬁpdrﬁod by taxa-
tione 1t wns nllreged thet the recpondents had adopted and were‘anfbfoine.a »
ankedule of ralaries paid to feachers in Hrevard County whereby negro teachers
recelved s basic salary of $20,00; each unit velue $2,00, minimim $50,00, and
thet white teachers regeived e basic salery of 450,003 each unit value $8,00,
minimum $100.00, »nd that theae differentials are based solely on rsse snd solors
A copy of the iurported sslsry schedules of irevard Cbuht& 1-‘éttached‘to and by

nrpropriate langusge made a part of the vetitione

The prayer of the petition 1a, viz:
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Mo CTNT yonr clatoy prays, that a writ of(wnndéﬂu&ﬁiuah.
to Damon llutzler, #esretary of said Bourd‘éﬁ&:Superint;hdeht
of Prblic Inatruction of Brevard County, Floi1d31 L.ﬁ§. High-
£111, J. D, Pavper and W, T, Creel ar members of the Board of
Iublic Instruction of Bravard County, Florida, af'tﬁelr'offlco
in Titusville, Florida, requiring the said r?spondontqieo adopt
snd establish sslary schedules for teachereiiﬁ ﬁr;vard County,

Florida, wlttout distinction or dieerimination on sesount of

eolor of teacher or ss to school teught and further, drdering

and requiring such other and further relief and protection o

rolotor in the premises as justice may require,”
Ar. Order war entered by the lower court denying the application for an alterna-
tive writ of randamus end made cortaln recitala in the order which are pertinent
and mterisl to a deelsion of the case a% bar. The order recites:

"Thias cause came an to bLba h~aard upon application of petitioner
for Alternstive #rit of Vandamus in which the petitioner seeks
to compel the respondent School Board "To adoﬁt and establish
sslury schedules i{n Brevard County, Florida, without distino~
tion or diserimination ~-=", The statute under which taﬁohar-
are -mployed by the Bosrd, directs the Board 'To smploy teashers
for every school in thes county and to contraet with aﬁd pay the
game Tovr their services ---", The constitution proviﬁos that
the Board shall establish and meintain "A uniform system of
public instruetion --=' 1 7o not find any 1aw‘nhicﬁ reqhirol
the Boerd 'To establish sslary schedules!, The statute seems
to comstmplete individusl contracts with teachers, and the
constitutional provisicn for :miformity ﬁroviﬁes for the ac-
complichment of & result and not the detalls of the means by
which the mame shall be accomplished., Lt is, thereforej
(ORDERED,’ ADJUDGED AMND DECRWED, That said applioation for

BAlternstive Writ be, and the same is, hereby ﬂonieé.“

Trom the order Qenyine the alternative writ of nandamuﬁ a writ of error

was taken and the denial thereof is assigned as error in this Gourf.

Saction T of Article XIT of the Constitution of ¥lorida mskes it s duty

of the Legislature of Florida to provide for a uniform B&atem of pgblié free
schools and to provide for the liberal maincenancé'or §he'6aIlo Seotion 18 of
Article XII of the Constitution provides that white and eqlcrod ohildren shall

not be taught in the same school but impartial proviaieha‘uhall ba‘madc for
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éqojion‘QOQ‘B;G.L. provides for the establishment end maintenanac of &
‘unitorm system bf pubiic instruction free to sll youths residing in Floride
batween the ages of six and twenty-one ycors. The Board of Public Instrustion
Vot‘eﬁoh Gounty'of Florids sre charged with muny ocnstitutional and statutory
Quties. ?ub Segtion 6 of Section H61 C.GeLe not only directs but wmakes it a
duty of tﬁu‘qu¥d tolemploy teachers for every school in the county and to
contract ;ith and pay.the same Tor their gervicese It will be observed that
tpe law does not;fi;;the monthly sums to be paid teachers but makes it & duty
of the Béaré to aontract with and pey teachers, The amount to oe paid by
teacheéé i8 left to the business judgment sud sound disoretion of the members
of the §§§rd. itl;n reasonsble to assume thut scme teachors are better pre~
\pqred.biwﬁducqyiqh and 6therwise qualified to teach then others end for this
\snd oth;f“?easbns the Legisluture clothed membera constituting toe Boerds of
r?ublio lgitruogioﬁ with broad powurs go as to enuble tﬂem Lo contrast with
:thc very bept_tﬂaohgrﬁ qb;ainable for the funds at their dispossle It would
‘bo,abpurd‘to“nay‘£h$t:teachera of eertsin quulifications should receive the
same monthii payments for services rendored when the nembers of Board are
quuainﬁ,d{gf fgmi}iqf with the prepuration, scholastlc attuinments, natural
t-lenﬁn and many ofltha Aifrerent and muteriul churacteristiocs muking thoe
qualifigations of n‘tegaher, and these attributes ure considered when entering
into_ccntxa#tn vith ;e;c5urs and stipulsting for their monthly paymentse
'u‘We hﬁvewnot been supplied with citation of muthorities to the effect
that the‘Bonrd‘pf‘Public Instruction of uvrevard County hed the consititutional
or statutory powei‘ox aﬁthority to udopt the salory echedule made a part of
the pqtition; 'This Oourt hus no power in & mandamus proceeding to control
the diso;otionary puthor ity conferred by statute on the respoudents heree It
is the duﬁy‘of the relagor %o show that Lu las o clear legal right to the px
performence by the respondents of the rorticular duty in questione USee State
ve Florida Bast Coust R. Co., 69 Flu, 165, 67 Soe 908; Merchants' Broom Co. V.
Butler, 70 ¥la, 397, 70 So. 3t38; l--utherman v. Lchwab, 96 lla. etd, li4. So.
459; State.v. Greer, &6 kla, 249, 102 sSo. 739, 7 A.Leie 1298; welch ve
State, 8Y Flae 264, 90 So. 701l; Myors v. Steue, bl ¥Fla. 38, 8?2 So. 60; Johns
. 10 So. 96; Davis v. Cruwford, 96 Fla. 438,
Ve County Qpm'rs., $8 Fla. 6£6,/11¢ Soe 41; Stute Ve Atlantic Coust Linc R,
Qoe 53 Fla, 650, 44 Ho. 21Y, LU L.heds (He5.) 520, 12 Ann, Cus, 359; State v.

4mos. 100 Fla, 1335, 131 Su. lkk.



Io'fully égreo with counsel for relator and the authorities cited

_in their ﬁrlof on the question of disorimination und en equal protesction of

the law as gusranteed by the lith 4nenduent to the Constitktion of the Urited
Statess We do not thinﬁ thut elther of these Juestions is presented by thia‘
recorde

Thiﬁ proceeding is in mandamus, sud the spucific rellef sought should
be prayed for and the preyor musi be supported by ullegetione logully sufficient
to show that theAbartlpular Aot sought 1o be eniorced is & legal duty of the
respondents,vand that the relagor hus ro other rewmedy and hue 4 right to require
the legal duty as al}eged, to be enforced by Maldeluse

» 1f 1% ;s the duty of respundcnts to "adopt and establish saslary ache-

dules," such duty imvolves sdministrative iluscretiocn to be iepgally performed;
and if the duty be illegally perforued of record, the caueellation of such '
record nay be‘enforoad in appropriate judiclal proceedingse

dven if it warg gurficivntly alleged that 1t is & legel dutly of respon=
dents to "adopt und establish salary schecules for teackers in Brevard Counuy,
Florids", which relator hed & right to enforce, und thut he lud no other remedy
then mandamus, it 15 mot pruyed that respondsnts be required to cancel und
anpul present schedule on the grceund of alleged illegalitye
' Gareful cdnside:ation bas been given to the record, briefs and suthori-
ties cited by counsel for the respective partics, and after hearing oral argu-
myﬁt at the bar of this Court, we are of uhe opinlon that no errors appe r in

the record and‘thp order supenled from sho:ld be and is heraby affirmeds

TKRRELL, G.Jo and WHITFIALD, BROWK, BURORT 4l M.uiss, JT., coucurs



